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%t{®f%§wwftv-wt% +qtMVq!*n%tm{etq{!VqTtV % vfl wrTf%d}+t+q7TI, w vwq
VfBqTftqtwft@v%nEqftwr wqmwqa%tv©m{,qmfqq& mtv%fRTa®'v6m {I

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

vnavtrH%rlqftwr q1tor:-

Revision application to Government of India:

(1) hfkr©nqq erm@f#fhRr,1994#unr Tmdt+qzrq=RqrqMhqR fIM uruq}
aq-Tra h vqq =iraq # 3+mfr !qfTwr grtgq @ gn td+, wta nrR fIx +qr%q, tmtq ftvRr,
=82ft:+fqTr, dtnT€hT VqT, #+q7nf, e fteVr: rrooor#r=FrvnfFqTfIv :-

A revision application hes to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid

(q) qftvrgqR6Tft bqrq++vvt'dt€1fqqn uri fRa WTKrnTr%qqrwT+ + vr fM
wvrrn+q©\w€nrn+Trq+vriEqqwt+, wfM WTKIETrwTn+n}q§WrqrWTt+
nf#dT WTrrn+jtvm#TVf@n%aqvg{ frI

In case of any loss of goods where the loss occur in transit from a factory tP a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse,

(v) Wa%@TF mr iTy Tr viv +fhMRvqm w nnqbfRfbThr+@BfFr
uwqqqrcvhftBabvw+fer wm% VHMT agn V}% + fMfM }I
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside india.

(Tr) qf} TW m!-TaTTf+qf8nVxa%4TF (hTqr ya+qt)f+Rvf#nqwvm§l

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(v) +fhruw€q#f aTm qrv%%TTTT7%f+vqt vl&#fez gwr ft =T{$ aRe+©rt© qt TV

wra qqf+m bEaTM qT!%,wftv%HTqTftvqtVqqqrnqTq +fRrgfMFr (+ 2) 1998
WTa l09 STURT6f® TVBI

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec. 109 of the Finance (No.2) Act, 1998.

(2) hMr una qr@ (wftv) f+WITqdt, 2001 %fMr 9 % dwhRRffgvqq fen R-8 + qt

vfhit +, 9fiv grIer + vfl meet tfqv tWh R itv qr€ % §ftRai@wtw v+ wfM ©itqT qt aat
vfhit iT vrq 3fRv wtqq fbiT vm qTfjt{1 aIii vr% vrm ! vr !@r qfhf + 3tot7 gnr. 35-q +
f+ufftv=€t+TmTv%©W%€rqa©H-6vmn#tvft$ft§+tqTfjul

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-in-Appeal. It should also be

accomp©Hed by a copy of TR-6 Cha11an evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) ftfQv7©riaQ;vrq qd+@7Tqqq6 Tm wdm wt 6q§a wa 200/- =MJV7TV§}
VTR;ii%t#@Tt6qTq vr©+@r©§'etrooo/- qt:MY*mv#qTql

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

!fbu %@,%F#r:®nqTqvq v{+qT©(wft$fh{NIBnftBar % vfl 3FnV:-.

Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ##hr aqrTT graF Nf#fHq, 1944 dR nrTr 35-dt/35-q b dIFfer:-

Under Section 35:B/ 35E of CEA, 1944 an appeal lies to :-

(2) 3vfRf8v qf%g + qdTq WTt b a©Tm #t wft©, ;rfiBit b ;ima + tiNT qrvll, #;M
KWQ+qMq+&qr6t TNT Nrqrf#Fur Wa)#q%v&#T©BFr, WHTR + 2“ Tr©r,

g?;IT# Vm, gIt<qT, RIgIqWn, g3VVT@TV-3800041

To the west re#ona1 bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2rld£joor, Bahumali Bhawan, Asarwa, Girdhu Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruphcate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules> 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1:000/-, Rs.5,000/- and Rs. 10,000/- where amount of duty / penalty / demand /
refund is UPto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Assn. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public
place where the bench of the Tribunal is situated.
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(3) =rfi sv qTtg + q{ q© wtqft %[ wrrqw €rm jfr vM qv qtvw h fh =$tv %r E'r7Tq ar%
br + fhn wm nfjq TW vw h $tsu fT t%fR©q€tvrf&qq+%fRq 7qTfeqfiWftMr
awTfbqw#rv6wMqr+€Hvrmtqtvqwr+€qfhnvrm€ 1

In case of the order covers a number -of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 laos fee of Rs.IC)O/- for each.

(4) @rqmq erv% qfgfbm r970 vqr thilfbv +t 3ljqgt -1 %T &MtV f+gjRl fh WEVTr an
w8m Tr qggTt% Tqrft=rfI Mm gif#6Tft % grier q & xaq qt in sriBrI v 6.50 qt vr @rqrvq
qpqft®©n8nnfiF I

One copy of application or O.I.O. as the case may be, and the order 'of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) qqqtrtt+fbVqWiTit #fhFm6<RnafhHt qt at qt mm wqfVafhnvrmeqt #hiT

$@1, h€kr©WQq qPR vi +qrm wftdhrqmfbqwr (qwtfRf&) Rm, 1982 +fRfev et

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) gbR Qr©,#.iM®nH SWR++vTqtwftManxTftqm (Ma) qb vfl WftHt %THT&

+ qMrbr (Demand) vg& (Penalty) qT 10% if wn HaT wfRqrq eI §TRtf%, gfbWT Ij HRT

10 qflv PRT {1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86

of the Finance Act, 1994)

Hh[ WiTT qj@ dti +RMt % gmTl, qTTfqq 6PTT Mr #F ThT (Duty Demanded) I

(1) dr (Section) IID bw fRTifin ITn;
(2) fhn®atqqahftZ#TaM;
(3) +qqzhRzt+l-ffbfwn 6 ba®t4nfilt

q8 if vm'diR7wft@’t%&ljvn#rlua#PWfT©’ nlM w++fRvlf uf qmfM
TNT it

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal befo:re CESTAT. (Seed':)n 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i)

(ii)
(iii)

amount determined under Section 11 D;
amount of erroneous Cenvat Credit taken;
mnount payable under Rule 6 of the Cellvat Credit Rules.

(6) (i) TV weqr % vfR 3rft©91fBq tuI h vq© qd qrv3 gqqT qr-3 qT @vfRqrfiB O it +hI fbI{ -TR

qJ-,%%ro%VmvK3kqWi@r@yMfi7€rv4wT br0% WmTqT#tvrwMil

In view of above7 an appeal agdlst this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or dutY and penaltY are in dispute9
or penalty9 where penalty alone is in dispute.”

eT
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F.NO. bAPP.L/CUIVI/b 1 H/5zu5/zuz3-Appeal

QRD©R-IN-APP©AI.

The present appeal has been filed by :IM/s. Shubham

Engineering & Construction, C/303/304, Titanium city centre,

Anandnagar Road, satellite, Ahmedabad-380051 (hereinafter referred

to as “the appellar#) against Order-in-Original No.

260/WS08/AC/KSZ/2022-23 dated 06.02.2023 (hereinafter referred

to as “the impugned orde7”) passed by the Assistant Commissioner,

Central GST, Division-III Ahmedabad South (hereinafter referred to

as “the adjudicating authority”) .

2. Briefly stated, the facts of the case are that the appellant were

holding Service Tax Registration No. ACWFS3765QSD001. On

scrutiny of the data received from the Central Board of Direct Taxes

(CBDT), it was noticed that the appellant had declared less gross

value in their Service Tax Returns (ST-3) for the F.Y. 2015-16 as

compared to the gross value declared by them in their Income Tax

Return (ITR)/TDS Returns. Accordingly, it appeared that the

appellant had mis-declared the gross value of sales of service in the

service tax returns and short paid /not paid the applicable service

tax. The appellant were called upon to submit copies of relevant

documents for assessment for the said period. However, the

appellant neither submitted any required details/documents

explainklg the reason for the difference raised between gross value

declared in ST-3 Returns and income Tax Return ( ITR)/TDS nor
responded to the letter in any manner.

3. Subsequently, the appellant were issued a Show Cause Notice

bearing No. CGST/WS0803/O&A/TPD(15-16)ACWFS3765Q/2020-

21/ 5446 dated 21.12.2020 wherein it was proposed to:

a) Demand and recover an amount of Rs. 13,26,103/- for F.Y.

2015-16 under proviso to Sub Section (i) of Section 73 of the

Act along with interest under section 75 of the Finance Act

) 1994 (hereinafter referred to as ’the Acf ). THtEN

r6+

#
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F. No. GAPPL/COM/STP/3285/2023-Appeal

b) Impose penalty under the provisions of Section 77, and 78 of
the Act.

4. The Show Cause Notice was adjudicated ex-parte vide the

impugned order by the adjudicating authority wherein:

a) The demand of service tax amounting to Rs. 13,26,103/- was

confirmed under section 73(1) of the Act by invoking extended

period of 5 years along with interest under section 75 of the
Act

b) Imposed Penalty amounting to Rs. 13,26,103/- was confirmed
under 78 of the Act.

c) Imposed Penalty of Rs. 10,000/- was confirmed on the

appellant under section 77(2) of the Act.

5. Being aggrieved with the impugned order passed by the

adjudicating authority, the Appellant have preferred the present

appeal on following grounds:

> That the first and foremost that the impugned order has been

passed in violation of the principles of natural justice. The

show cause notice and the impugned order has been issued on

the basis of assumptions and presumptions and the same is

required to be quashed and set aside on this ground only. The

nature of activities undertaken by them have not been taken

on record and the revenue has merely assumed that the same

appears to be covered under the definition of service. The

revenue ought to have brought evidence on record so as to
establish that the income was towards providing a service as

defined under Section 65B (44) of the Finance Act, 1994.

However the impugned order and show cause notice utterly
fails to bring anything on record to establish that the income

earned by us is towards providing a taxable s9Mi$9\as

=*-'--”='“-';= ';:’ '’“' F='##q~- e€k qts );B.% %\ /S: - BV.
aaa



F.No. GAPPL/CQIVI/slP/3285/zuz3-Appeal

The Appellant would like to rely on the Circular dated 26-10-

2021 - Clarification regarding in.discrete Show Cause Notice

(SCNs) issued by Service Tax Authorities.

> it is a well settled principle of law that a show cause notice

should clearly spell out the charges so as to accord an

opportunity to the noticee to defend the allegations leveled.

such vagFre and cryptic show cause notice is not sustainable

as held by the Supreme Court and High Court in the following

case laws: 1) M/s Brindavan Beverages reported at 2007 (213)

ELT 487 (SC) 2) M/s Royal Oilfield Pvt. Ltd. reported at 2006

(194) ELT 385 (Born) 3) M/s B Lakshmichand reported 1983

(12) ELT 322 4) M/s H.M.M Ltd. reported at 1995 (76) ELT 497

(SC) 5) M/s Amrit Foods reported at 2005 (190) ELT 433 (SC)

6) M/s Madhur Hosiery Industries reported at 2006 (200) ELT
6

> it is a well settled principle of law that the onus is on the

revenue to establish that taxable services have been provided

by an assessee and the income eatned is towards such taxable

services. The Appellant relies on the tribunal decision in the

case of in the case of M/s Hindustan Coca Cola Beverages P

Ltd reported at 2016 (42) ELT 696 (T), (2) M/s Coca Cola India

Inc. reported at 2016 (42) STR 42(T) .

> Service tax cannot be levied merely on assumptions and

presumpt:ions and the onus to prove that the receipts were

against a taxable service lies on the department. In the instant

case, such onus has not been discharged and the Show cause

notice is not sustainable on merits. Similar observations were

made by the Commissioner (Appeals) in the case of M/s Purni

Ads Pvt. Ltd. which were upheld by the Tribunal as reported at

2010 (19) .STR 242 (T). ’iFLga t

6



F. No. GAP PL/COM/STP/3285/2023-Appeal

> it is undisputed fact that the service tax is required to be paid

on the value of taxable services received. In the present case,

the adjudicating authority had proceeded surprisingly on the
basis of income shown in balance sheet as well as on the basis

of total receipts appearing on the books of account without

veri®ing whether the same was received towards the value of

taxable service or otherwise. It was tried to reconcile the

income shown in the balance sheet. It is a major failure that

the element of service tax contained in the amount of debtors

urd creditors had escaped proper consideration while

reconciliation. The gross income was devoid of service tax

whereas the amount of creditors/debtors was containing

element of service tax and therefore both could not be worked

out together to arrive at actual receipts on reversal basis.

Further9 the method adopted for reconciliation of the income

was incomplete and faulty as it had not considered the amount

of bad debt and credit notes issued in relation to the taxable

service which were required to be deducted from the gross

income shown in the balance sheet.

> We would also like to mention that the Service Tax Audit of the

appellants has already been carried out by the Audit Officers,

Central Tax, Circle - V, Audit, Ahmedabad for the period FY

2015-16 and 2016-17. Also the audit officers has alreadY

computed reconciliation of income shown in finmlcial
statements with ST-3 returns and the differential jiability was

paid during audit along with interest and penaltY. As the

service tax audit for the FY 2015-16 was already carried out

the show cause notice for the same period and on sarne

subject matter cannot be issued again.

> There will be always rnisrnatch in the taxable receipts as per

ST_3 returns and as per 26AS statements. In case of the

:::::::=gt=li:y':=;:::;:.==T:„;X:gRIit ;D'S’'=
ge
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gI
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F.NO. GAPPL/CUM/> 1 P/3z65/zuz3-4\ppea

the same when the invoice are approved by the concerned

departments of IOCL. However the appellants follow accrual

basis of accounting and paid service tax on the invoices which

are booked in book of accounts and issued to IOCL during the

FY 20 15-16. Hence it is not necessary that the bills issued by

the appellants are approved by IOCI, in the same financial

year. Thus as and when invoices are approved by IOCL, TDS is

deducted at the time of release of payments and tha same is

reflected in the 26AS Statements of the appellants. Hence it

can be concluded that the total income as per ST-3 returns

cannot be compared with taxable receipts shown in 26A

Statements .

> The appellant would like to mention that the appellants are

engaged in providing works contract services which includes

material and labour both. Hence the service tax is paid by

following Rule 2 A Service Tax (Determination of Value) Rules,

2006.

> the value of service portion in the execution of a works

Contract, referred to in clause (h) of section 66E of the Act,

shall be determined in the following manner, namely: Value of

service portion in the execution of a works contract shall be

equivalent to the gross amount charged for the works contract

less the value of property in goods transferred in the execution
of the said works contract.

> Where the value has not been determined under clause (i), the

person liable to I pay tax on the service portion involved in the

execution of the works contract shall determine the service tax

paYable in the following manner. namely: (A) in case of works

contracts entered into for execution of original works service

tax shall be payable on forty per cent of the total amount

charged for the works contract; (B) in case of works contract

entered into for maintenance or repair orJ.Unditioning or

b
:



F.No. GAPPL/COM/STP/3285/2023-Appeal

restoration or servicing of any goods, service tax shall be

payable on seventy percent of the total amount charged for the

works contract; (C) in case of other works contracts, not

covered under sub-clauses (A) and (B), including maintenance,

repair, completion and finishing services such as glazing,

plastering, floor and wall tiling, installation of electrical fittings

of an immovable property, service tax shall be payable on sixty

percent of the total amount charged for the works contract.

> Thus as per Rule 2A (ii) Service Tax (Determination of Value)

Rules, 2006 the appellants are eligible for 60% abatement in

case of works contract for original works and 30% abatement

in case of works contract for repairs, maintenance etc. Further

10CL is a business entity. Hence as per Notification No.

30/2012 Dt. 20-06-2012 the appellants are liable to pay only

50% of service tax on services provided by them and balance

50% of the services are to be paid by service recipient. In the

ST-3 returns the appellant have shown that they have

provided services under "Works Contract" and that they were

liable to pay service tax of 50%. it is only for this reason that

the taxable value shown in ST-3 returns is only 40/70% of the

total gross income received for providing service whereas, total

invoice amount i.e. the gross amount received from the service

receiver has been shown in 26AS. It is only for this reason that

the taxable value shown in ST-3 returns is only 40/70% of the

total gross income received for providing service whereas, total

invoice amount i.e. the gross amount received from the service

receiver has been shown in 26AS. However there is no short

payment of service tax. The appellant have provided

reconciliation of Service tax in Annexure-I which is tabulated

as under:

TABLE-A

Description income frorrt
New contract
29499566
17699740

TotalIncome
MairLtenarLce

6374043334240 3t

'720001 0: r:qF.

Workis Contracts ReceiptsBakimJII11]L Z) I



F.No. GAPPL/COIVI/STP/3285/2023-Appeal

> it is submitted that with effect from 01.07.2017, the provisions

of Chapter V of the Finance Act, 1994 have been omitted vide

Section 173 of the Central Goods and Services Tax Act, 20 17

(hereinafter referred to as ''CGST Act"). Further, the

Constitution (One Hundred and First Amendment) Act, 20 16

was notified on 08.09.2016. Section 7 of the Constitution

Amendment Act omitted Article 268A of the Constitution.

Section 7 came into force on 16.09.2016. Article 268A was

titled as under:

Taxabte Value 40% or 70%
50% the aopetlarttOld ZI

inn=Mem
T)
Returns C

Tf@erenc%=nm–-am
ST-3

11 799826
5899913

23968607
I1 984304

35768433
178842 17
63764774
63740433

24341

268A: Service tax levied by Union and collected and

appropriated by the Union and the States

Consequently, Entry 92C of List 1 of Seventh Schedule of the

Constitution was also omitted vide Section 17 of the

Constitution Amendment Act (which came into force on

16.09.2016). Ent:fy 92C read as- "taxes on service". Thus, with

effect from 16.09.2016, the levy of Service Tu( was done away

with. Vide Section 173 of the casT Act, a saving clause was
inserted as under:

173: Sctrie as otherwise provided in this Act, Chapter V of the

Fina,ace Act, 1994 shall be omitted.

> it is pertinent to refer to the provisions of the General

Clauses Act 1897, which says the rights accrued under the

prior le#slation and empowers the Government to initiate any

proceedings under the repealed legislation Section 6 of the

General Clauses Act, 1897. It is subrnitted that the aforesaid

provision contained in General Clauses

10



F.No. GAPPL/COM/STP/3285/2023-Appeal

rights accrued under the old legislation and gives the power of

the legislature to initiate proceedings in respect of any liability

incurred under the old statute. However, in the case of Rayala

Corporation v. Directorate of Enforcement, 1969 (2) SCC 412,

a five-judge bench of Hon'ble Supreme Court held that Section

6 of the General Clauses Act, 1897 applies only to repeals and
not omission.

> it is submitted that in the present case, the legislature

has omitted the provisions of Chapter-V of the Act. Thus,

Section 6 of the General Clauses Act, 1897 shall not be

applicable in view of the judgment of Hon'ble Supreme Court

in Rayala Corporation (Supra) . Therefore, no proceedings can

be initiated, and no liability can be fastened by the

Government in respect of the any alleged violation or non-

compliance of the provisions contained in Chapter-V of the

Act, as omitted vide Section 173 of the CGST Act, 2017. The

initiation of the impugned proceedings is without jurisdiction,
unconstitutional and erroneous and is liable to be set aside on

this ground alone.

> Demand only for the normal period is available to the

department. Without any deliberate intention to withhold/

suppress information from the Department, the invocation of
extended period of limitation cannot be justified. In the present

case, the appellant have not committed any positive act to

suppress information from the Department with the intent to

evade payment of service tax. In this regard the appellant

relied on the judgment of the Honl)Ie Supreme court in the

cases of (i) M/s Anand Nishikawa Co. Ltd. vs. CCE Meerut

report at 2005 (188) ELT 149 (SC), (ii) M/s Padmini Products

Ltd. vs. CCE reported at 1989(43)ELT 195(SC), (iii) CCE vs.

Chempahar Drugs &b Liniments 1989 (40) ELT 276 (SC), (iV)

Oopal Zarda Udyog vs. CCR 2005(188)E:

11



F.No. GAPPL/COM/STP/3285/2023-Appeal

6. Personal hearing in the case was held on 26.10.2023. Shri

Bhavesh T. Jhalawadia, Chartered Accountant appeared on behalf

of the appellant for personal hearing and reiterated the contents of

the written submission and requested to allow the Appeal.

7. The appellant have submitted documents viz. (1) service tax

audit report No. 50/2017- 18 dated 23.08.2018 for the F.Y. 2015-16

and 2016-17, (I1) copy of ST-3 returns with cha11ans paid, (II1) copy

of Audited Balance Sheet, (IV) copy of Reconciliation. The appellant

have also submitted following documents in their additional

submission dated 23.11.2023 (1) sample copies of work order, (I1)

sample copies of invoice$ regarding the works contract service

provided by the appellant.

8. 1 have carefully gone through the facts of the case, grounds of

appeal, submisgions made in the Appeal Memorandum and

documents available on record. The issue to be decided in the

present appeal is whether the impugned order passed by the

adjudicating authority, confirming the demand of service tax against

the appellant along with interest and penalty, in the facts and

circumstance of the case, is legal and proper or otherwise. The

demand pertains to the period FY 2015-16.

9. It is observed that the appellant are registered with the

department and were filing ST-3 returns. However, the present

demand has been raised based on ITR data provided by income Tax

Department. The SCN alleges that the appellant had not discharged

the service tax liability on the differential income noticed on

reconciliation of ITR and ST-3 Returns. It is observed that the

demand of service tax was raised against the Appellmlt merely on

the basis of the data received from the Income Tax department.

However, the data received from the Income Tax department cannot

form the sole ground for raising the demand of servi
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10. The appellant submitted that Audit CommissioneratIe,

Ahmedabad has already conducted audit for the period 2015-16 to

20 16-17 and the audit officers has already computed reconciliation
of income shown in financial statements with ST-3 returns and the

differential liability was. paid during audit along with interest and

penalty. As the service tax audit for the F. Y. 20 15-16 was already

carried out vide the issued Final Audit Report 50/2017-18 dated

23.08.2018, the show cause notice for the same period and on same

subject matter cannot be issued again.

11. Corning to the merit of the case I find that the main contention

of the appellant are that whether they are liable to pay service tax
on differential income arrived due to reconciliation of Income

declared by the appellant in Service Tax Returns and ITR data

provided by Income Tax Department, in context of which the

appellant have held that they provided services on which 60% and

30% abatement was available as per Rule 2(ii) (A) (B) of service tax

(Determination of Value) Rules, 2006, which reads as under:

2(ii) Where the ualue has not been determined under
clause (i), the person liable to pay tax on the service

portion involved in the execution of the works contract

shall determine the service tax payable in the following

manner, nantely :-

(A) in case of works contracts entered into for execution of

original works, service tax shall be payable on forty per

cent of the total amount charged for the works contract,

(B) in case of works contract entered into for maintenance

or repair or recond{Boning or restoration or servicing of

any goods, sen>ice tax shall be payable on seventY

percent of the total amount charged

contract;

13
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11.1. The appellant have further submitted that they were required

to pay 50% of the service tax liability and rest of 50% liability was to

be paid by the service receiver. I have peruse(i the relevant provision

under the Notification No. 30/2012-ST dated 20..06.2012 which

reads as under:

1. The Taxable Services:-

(u) provide(i or agreed to be provide(i by way of renting of

a motor vehicle designed to carry passengers to any

person who is not in the siwdlar line of business or supply

of wtanpoIDer for any purpose or service portion trI
execution of works contract by any in(hta(luM, i{in(in

Un(itRcie(i Family or partnersh@ jInn, whether registered

or not, inctucZag assoctattoi\ of persons, located in the

taxable territory to a business entity registered as body

corporate, located in the taxable territory;

(ID The extent of service tax payable thereon by the person

who prouides the service and the person who receives the

service for .the taxable sen>ices specifIed in (i) shall be as

specVte(i in the foUouRng Table, namely:-

Description of a seruice ofPercentage
taxseruice

payabLe by the
person proticiing
serutce

Percentaga
tax

payable by the
person
receiving the
service

50%h respeiiT=&
provided or agreed to be
provided in serb)ice

portion in execution of
works contract

12. 1 have perused the copies of works contract and copies of

lnvolces and reconciliation of service tax as shown in Table-'A’

submitted bY the appellant. I found that they were providing repair

maIntenance service and fabrication & installation service,

inspection and maintenance service etc. to ”-A:
14
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recipients. The appellant contended that they provided works

contract service including original and maintenance and repair

works and accordingly claim 30% abatement in such cases where

they provided repair and maintenance work and 60% abatement in

such cases where they provided original work. The appellant failed

to provide supportive documents before the issuance of impugned

order. Th_ey have submitted invoices which need to be verified by the

adjudicating authority. I also found that the appellant are claiming

they were liable to pay service tax only to extent of 50% of the

taxable value emerged after abatement from gross value in the light

of Notification No. 30/2012-ST dated 20.06.2012. However, on

reading the relevant provision under Notification No. 30/2012-ST

dated 20.06.2012, it appears that the appellant would be liable to

pay service tax on the 50% of taxable value only when they provided

services to business entity registered as body corporate. Going

through the submission of the appellant it is not clarified as to

whether they had provided service to body corporate or otherwise.

This aspect needs to be verified.

13. Considering the facts of the case as discussed hereinabove

and in the interest of natural justice, I am of the considered view

that the case is required to be remanded back to the adjudicating

authority (i) to consider the claim of the appellant as to whether

they provided works contract service; (ii) to consider the claim of the

appellurt that there is no reconciliation difference in respect of
Service Tax paid and payable; (iii) to consider the claim of the

appellmlt as to whether they were liable to pay 50% of the taxable

value or otherwise; (iv) to consider as to whether the service

recipient are business entity registered under corporate or

otherwise, and decide the case afresh by following the principles of

natural justice accordingly.

14. In view of the above discussion, I remand the matter back to

the adjudicating authority to reconsider the

speaking order after following the principles

issue a fTe
a

of na

C

15
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15. wftvqafgra®#4tq{wft©©rfMn@atv€ft%+fhnvrmel

The appeal filed by the appellant stands disposed of in above

terms .

72?
qTJH (&rW

Date .6. 12.2023

iqLil d )

a.a. IN.a,©§qRTVTR

By RPAD / SPEED POST

M/g. Shubham Engineering & Construction
C/303/304, Titanium city centre,
Anandnagar Road, satellite,
Ahmedabad-38005 1 .

To,
Appellant

The Assistant Commissioner.
Central GST, Division-VIII,
Ahmedabad South.

Respondent

Copy to

1) The Principal Chief Commissioner, Central GST, Ahmedabad
Zone

2) The Commissioner, CGST, Ahmedabad South
3) The Assistant Commissioner2 Central GST DiViSiOn-VIIIq

Ahmedabad South
4) The Assistant Commissioner (HQ System), CGST, Ahmedabad

Wal ( For uploading the OIA)
Guard File

6) PA file
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